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The way the non-Congress governments were pushed out from
Tamil Nadu and Gujarat convinced the various parties in the
opposition more than ever that they must get together so as to
insure mere survival. Their suffering during the emergency had
bound them together. Four parties—the Congress (O), Jana Sangh,
BLD, and the Socialists—announced on 26 March their plan for
a merger to oppose the Congress party more effectively; a four-
member steering committee was constituted to complete the coali-
tion. The group action was necessary, it was explained in a
statement, because the government "has been deliberately destroy-
ing our democratic structure. . . and now has established an
authoritarian regime which it wants to perpetuate." JP gave his
"advice and guidance," the statement said.

Charan Singh was the only person who wanted a merger there
and then; he had been saying so for a long time. He had seen how
a joint front has wrested power from the hands of the Congress in
Gujarat. The Jana Sangh and the Socialists were willing but their
top leaders were inside jail; they had to seek their clearance. The
Congress (O) said that it would be better for other political
parties to join it because from the time of the Congress split in
1969, it had property fetching Rs 100,000 as rent per month; if it
were to change its name, the property would go to Mrs Gandhi's
Congress.

The negotiations for one party continued off and on but did not
fructify for many months. There were too many hurdles to be
cleared.

While the opposition within the country began to talk in terms
of unity, an international conference of nearly 300 overseas
Indians was held in London on 24 April to plan a drive against
restrictive rule in India.

Propaganda by Indian officials overseas and censorship in
India had prevented the question of political prisoners and their
treatment from becoming an international issue, several delegates
said. A number of them said that more than 175,000 political
dissidents were in jails and that many prisoners were ill-treated.

Assailing Mrs Gandhi's rule, ths speakers said, "What started
as a manoeuvre to safeguard her leadership from challenge within
the Congress party had been extended to a safeguard from
challenge to a party's unilateral power."

However, liberty-seekers in India were in for worse times. The
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Supreme Court upheld on 28 April the government's right to jail
political opponents without court heanngs. The 4-1 ruling
supported the government's claim that during the state of
emergency imposed in 1975 political prisoners did not have the
right of habeas corpus to seek freedom through appeals to lower
tribunals.

Seven high courts—Allahabad, Bombay, Delhi, Karnataka,
Madhya Pradesh, Punjab and Haryann, and Rajasthan—had
allowed habeas corpus petitions from forty-three detenus. The
courts had taken the view that, although they could not quash
detention orders on grounds of violation of the fundamental
rights, they were competent to decide whether the orders were
bona fide and conformed to principles of natural justice and
common law. Article 226 of the Constitution, Tinder which the
high courts might issue writs of habeas corpus, did not form part
of the chapter on fundamental rights, and therefore could not be
suspended under emergency powers.

On behalf of the government, Niren De contended that "in
times of emergency the interests of the state must be placed
above those of the individual even in respect of fundamental
rights"; a citizen was "barred from agitating for any right during
the emergency," and "there is no personal rights law for the time
being." On the other side, Shanti Bhushan maintained that
some rights, including the right to personal liberty, were not a
"gift of the Constitution" but a fundamental concept of democracy
which could not be suspended even by the emergency.

The Supreme Court ruled that in view of the president's order
of 27 June 1975, no person had any locus standi to move any
writ petition to challenge the legality of a detention order, and
that the ordinance of 29 June 1975, amending MISA to remove
the requirement that a detenu must be informed of the reason for
his detention, was constitutionally valid. A.N. Ray and M.H. Beg,
Y.V. Chandrachud and P.N. Bhagwati supported the majority
opinion, with H.R. Khanna dissenting.

Ray held that fundamental rights, inc.uding the right to
personal liberty, were conferred by the Constitution and could be
suspended under the Constitution. There was no pre-existing
common law remedy to habeas corpus, and no common law right
which corresponded to a fundamental right could exist as a
distinct right apart from the fundamental right. The rule of law
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was not identical with a free society; the suspension of the right
to enforce fundamental rights had the effect that the emergency
provisions were themselves the rule of law during the emergency.
There could be no rule of law other than the constitutional rule
of law, or any invocation of any rule of law to nullify the constitu-
tional provisions during the emergency.

Bhagvvati said that the maxim that public safety was the
highest law must prevail in times of crisis. It was not necessary
that there should be war or external aggression or internal disturb-
ance to justify a proclamation of emergency; it was enough if
there was imminent danger of any such crisis. Beg commented
that no case of misuse of power by the executive had been brought
to the court's notice.

In his minority ruling, Khanna held that the Constitution did
not empower any authority to suspend the high courts' power to
issue writs of habeas corpus. Even in times of emergency the state
had no power to deprive a person of his life and liberty without
the authority of law, and without such sanctity of life and liberty
the distinction between a lawless society and one governed by
laws would cease to have any meaning. If the government's
argument were upheld, any official could detain a person indefini-
tely without the authority of law. Whether such-things actually
happened was not the question; these were permissible conse-
quences of the acceptance of the government's contention.

The judgement came as a surprise and disappointed many
people because it had come to be believed that Chandrachud and
Bhagwati would favour the detenus and hence the habeas corpus
petition would be upheld by 3-2. One of the judges in the majority
noticed that counsel after counsel expressed the fear that during
the emergency the executive might whip and strip and starve the
detenus and, if this be the judgement of the court, even shoot them
dead. He however took comfort in the thought that such misdeeds
had not tarnished the record of free India and he hoped that those
things would never come to pass.

How wrong factually this hope was proved as dozens of instan-
ces of torture showed up.

Tortures of various types were carried out—stamping on the
bare body with heeled "ammunition" boots; severe beating on the
soles of feet; rolling of heavy police lathis over shin bones, with
a constable sitting on the lathi; making the victim crouch for
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hours in a fixed position; beating on the spine; slapping both
ears till the victim lost consciousness; beating with the butt of a
rifle; inserting live electric wires in the crevices of the body;
stripping and making Satyagrahis lie on slabs of ice; burning the
skin with cigarettes or wax candles; denying food, water and
sleep, and making the victim drink his own urine; suspending
him in the air with his wrists tied at the back and putting him up
as an "aeroplane." (The victim's hands were tied behind the
back with a rope which was taken over a pulley attached to the
ceiling and the victim was pulled up a few feet above ground.
He thus dangled in midair, hanging from his hands, tied at the
back.)

All this was done systematically—a team of ten to twelve
constables would encircle a detenu and try one type of torture or
the other. If it left visible marks on the body or affected a priso-
ner's physical condition, the police did not produce him before a
magistrate for fear of reprimand. If a search warrant was issued,
the police would shift the victim from station to station. MISA
came to the authorities' rescue since no judicial relief was avail-
able to those arrested under it.

Lawrence Fernandes was picked up from his house at Bangalore
to find out the whereabouts of his brother, George Fernandes.

His story in his own words is:

It was on the night of May 1976 that I heard someone call me
by my first name, i thought it was a friend and went towards the
gate. I soon saw a police jeep parked outside the house. The
caller was a police officer in plain clothes. He told me that I
was wanted by the police for a statement in connection with
Michael's (younger brother, an Indian Telephone Industries
engineer who was also arrested under MISA) writ petition in
court. Not expecting it to take very long I left home without
informing my aged parents.

The police recorded my statement for an hour and then took
me to the office of the corps of detectives. There I was suddenly
slapped by someone (complete blackout for several minutes).
When I came to, I realized that they had stripped me.

There were ten of them (policemen) and they started giving
me the works. Four lathis broke, one after the other as they
directed blows to all parts of my body. I was writhing in pain on


